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Statement of the Case.

NEW ORLEANS WATERWORKS COMPANY .
LOUISIANA. SUGAR REFINING COMPANY.

ERROR TO THE SUPREME COUGRT OF THE STATE OF LOUISIANA.
Xu. 38. Argucd October 26, 27, 1887.—Decided March 19, 1888.

The opinion of the Supreme Court of Louisiana 1s strictly part of the rec-
ord, and 1s so considered on writ of error from this court.

The provision of the Constitution of the United States, which declares that
no State sholl pass any law impamring the obligation of contracts, 1s axmed
at the legislative power of the State, and not at decisions of its courts,
or acts of executive or admmstrative boards or officers, or doings of cor-
porations or mdividuals.

Tlas court has no jurisdiction of a writ of errep to the highest court of a
State, on the ground that the obligation of a contract has-been impaired,
unless some legislagive act of the State 1s upheld by theyudgment sought
to be reviewed: and when the state court gives no efiect to a law of the
State subsequent fo the contract, but holds, upon grounds independent
of that law, that the right claimed was not conferred by the contract,
the writ of error must be dismissed for want of jurisdiction.

The legislature of Louisiana in 1877 having granted to a corporation the
exclusive right of consfructing waterworks to supply the city of New
Orleans and its inhabitants with water, provided that nothing in this
chaxrter should prevent the city council from granting to any person, con-
tiguous to the Mississippi River, permission to lay water pipes exclu-
sively for its own use, an ordinance of the city council in 1883, granting
such permission £o a corporation whose property is separated from the
Tiver by o street and a broad quey or levee owned by the city, 1s but a
license from the city council exereising an administrative power, and not
a law of the State; and if the highest conrt of the State, m a suit
hetween the waterworks company and the licensee. gaves judgment for
the latter, upon the construction and effect of the charter and the license,
and not because of the provision of the state constitution of 1879 abolish-~
ing monopolies, this court has no jurisdiction on writ of error, although
the question whether the licensee’s property was contiguous to the river
was in controversy.

Tr1s was a petition, filed March 30, 1883, m the Civil
District Court for the Parish of New Orleans, by the New
Orleans Waterworks .Company against the Louwisiana Sugar
Refinng Company and the City of New.Orleans, fo restrain
the laymng of water pipes from the factory of the Lomsiana
Sugar Refining Company through the streets and thorough-
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fares of the city to the Mississippi River. The allegations of
the petition are 1n substance as follows:

That the legislature.of Lousiana, by an act of April 1, 1833,
chartering the Commercial Bank of New Orleans, declared
the chief object of that corporation‘to be “the conveymg of
water from the river info the city of New Orleans and its
faubourgs, and into the houses of its mmhabitants;” and en-
acted that it should “have forever the excluswe privilege,
from and after the passing of this act, of supplymmg the city
and mhabitants of New Orleans and its faubourgs with water
from the river Mississippi, by means of pipes or conduits,”
and the right to construct the mnecessary works for that pur-
pose; and promded that its works, rights and privileges might
be purchased by the city of I\Tew Orleans at any time a:Eter
thirty-five years from the passage of the act.

That in 1869 the city of New Orleans purchased the same
accordingly, and took charge of and used the works for the
purpose of supplying the clty and its mhabitants with water.

That the act of the legislature of Louisiana of March 31,
1877, mcorporating the plamtlﬂ’ contained the following pro-
visions:

Skc. 2. “That immediately after the organmization of the
said Waterworks Company, as heremafter provided, it shall
be required to issue to the city of New Orleans stock to the:
amount of six hundred and six thousand six hundred dollars,
as full.pard, and not subject fo assessment ;. and in addition
thereto, one similar share for every one hundred dollars of
“waterworks boiids which said city may have taken up hereto-
fore and extinguished by payment, exchange or otherwise;
and that the Tesidue of said capital stock shall be reserved for
the benefit of all holders of waterworks bonds, to the extent
of the amount now outstanding, who may elect to avail
themselves of the provisions of this act.”

‘Seo. 5. “That the smd Waterworks Company shall own and
possess the privileges acqured by the city of New Orleans
from the Cémmercial Bank ; that-it suall have for fifty years
fromthe passage of this act the exclusive privilege of supply-
mg the city of New Orleans and its mhabitants with ‘water
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from the Mississippt River, or any other stream or river, vy
means of pipes and conduits, and for erecting or constructing
any necessary works or engines or machmes for that purpose;”
and have authority “to lay and place any number of conduits
or pipes or aqueducts, and to cleanse and repamr the same.
through or over any of the lands or streets of the city of
New Orleans; provided the same shall not be an obstruction
to commerce or free circulation.”

Skc. 11. “That the city of New Orleans shall be allowed to
use water from the pipes and plugs of said company now lad,
or hereafter to be laid, free of. any charge, for the extingmish-
ment of fires, cleansing of the streets, and for the use of all
public buildings, public markets and charitable 1stitutions.”

SEc. 17. That “at the expwration of fifty years from the
orgamzation of the company, the city shall have the right to
buy the works, conduits, pipes, ete., of the company, at a
valuation to be fixed by five experts;” “but should the city
neglect or refuse to purchase said works, ete., as above pro-
vided, the charter of the company shall be ¢pso facto extended
for fifty years longer, but without any exclusive privilege or
night to supply water, according to the provisions of the
charter.”

Sec. 18. “That nothing m this act shall be so construed as
to prevent the city council from granting to any person or
persons, contiguous to the river, the privilege of layng pipes
to the river, exclusively for hus own or their own use.”

That on April 9, 1878, the city transferred the waterworks
and franchises aforesaid to the plantiff.

That “smce said transfer the petitioner has faithfully dis-
charged the trust imposed on it, and complied with all its obli-
gations, that, by virtue of the aforesmid exclusive privilege
thus conferred upon it by the aforesaid charters, statutes and
acts of transfer, the city of New Orleans cannot grant to any
one the privilege of laymng pipes to the river to convey water
twithin her limits, +without 2 flagrant violation of the afore-
said contracts and a breach of warranty, with the exception,
however, of such privilege or facility as said city may think it
expedient to extend to riparian owners of property lymg con-
tiguous to said river.”
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That the city of New Orleans granted permission to the
Louisiana Sugar Refining Company, a corporation domiciled
m the parish of Orleans, to lay pipes from its factory to the
Mississippr River, as appeared by the following ordinance,
adopted by the city council on March 18, and approved by
the mayor on March 15, 1883:

“ An ordinance providing for the erection of all necessary
machmery, boilers and engmes, and laymg of water and
sewerage pipes m connection with the Lowsiana Sugar Re-
fining Company’s works.

“Be it ordamed that permission be, and 1s hereby, granted
to the Lowsiana Sugar Refining Company to erect all neces-
sary machinery, boilers and engines in their factory i course
of construction m the square bounded by Front, Clay, Bienville
and Custom-House Streets, and to lay water and sewerage
pipes from said factory to the Mississippi River, according to
lines and grades for same to be furmished by the eity surveyor:
Provided, that all excavations and sfreet crossings, paving,
ete., broken up shall be replaced, repaired and relaid to the
entire satisfaction of the commissioner of public works; revo-
cable at the pleasure of the council.”

That “under said permission the said Lowsiana Sugar Re-
finmg Company has broken the grounds along and across the
streets and thoroughfares of the said city i the direction of
the said mver from its aforesaid factory, and will, unless re-
stramed by the equitable writ of injunction, complete said
works, pipes and conduits, and proceed to draw therewith
water from the Mississippt River, i violation of the exclusive
privileges aforesaid of the petitioner, and to its great’ damage
and mjury ;” and “that ssid Lowsiana Sugar Refining Com-
pany has no riparian rights m the premises, and its property
is not contiguous to said nver.”

The answer of the city of New Orleans denies all the alle-
gations of the petition.

The answer of the Lowsiana Sugar Refinmg Company also
denies all those allegations, except that it admits that by* the
ordinance aforesaid “the city of New Orleans granted to it
license and permission to lay water and sewerage pipes from
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its factory to the Mississippr River, and that it has availed
itself of the license therem granted, strictly mm accordance
with the ordinance aforesaid;” and “admits that it is the.
owner of certain property within the square bounded by Front,
Clay, Bienville, and Custom-House Streets, 1n the city of New
Orleans, and aversthat said property is what 1s known as bat-
ture property, and that the mghts, ways and privileges of the
city of New Orleans were transferred by the title given by
the said city of New Orleans fo its vendors;” and “avers
that said property fronts on a public street and the quay, a
public place, and that it 1s contiguous and adjacent o the
Mississippt River, and that the respondent has riparan rights
to draw water therefrom for its own use and manufacturing
purposes, and to convey and discharge its water theremn;”
‘demies that the plantiff corporation has any exclusive privi-
lege and right to draw water from the Mississippt River by
conduits and pipes, or otherwise, which conld or would impair
the use by this respondent and every other person of the said
water for its own and their supply ;” avers “that, if there be
any such pretended exclusive privilege and right, it is-null and
void, as m derogation of common right and of law;” “denies
that i has supplied, or is now supplying, or intends hereafter
to supply, the city of New Orleans or any of its inhabitants
with water, or to carry off and discharge any waste except its
own ; and expressly avers that the pipes laid are for its own
exclusive use, and that it draws water from said river only for
its own use and manufacturing purposes connected with its
said factory;” and further avers “that the exclusive rights
and privileges claimed by the plamntiff under its charter would
constitute a monopoly, and are therefore null and void.”

Upon a tral by jury, it appeared that the material provisions
of the aforesaid statutes of Lowsiana were as above set forth ;
and the evidence supported all the .allegations of fact i the
petition, except that the acts of the Lomsiana Sugar Refining
Company, and the situation of its factory in relation to the
river, were proved to be as follows. The company was con-
structing a factory on its land, bounded by Front, Clay, Bien-
ville and Custom-House Streets, and had begun to lay water
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and sewerage pipes, exclusively for the use of its factory, and
according to lines and grades furmished by the city surveyor,
from its factory straight to the river, across Front Street, and
thence across a broad quay or levee, owned by the city, and
open to the public, except that some laige sugar sheds occu-
pied by lessees of the city stood upon if, and thav the tracks
of the Louisville, Nashville and Mobile Railroad were laxd
across if.

The, plaintiff asked the court to instruct the jury: “1st.
That the word ¢contiguous,” as used m § 18 of the charter
of the plaintiff company, means riparian, of on the edge of
the river. 2d. That the city of New Orleans has no right to
grant permission to any person or corporation whose property
is not contiguous to the river to-lay pipes or conduits to the
Mississippt River to draw water therefrom through said pipes
or conduits for manufacturing or other purposes.” The court
refused to give either of said mstructions, “ on the ground that
the jury were judges both of the law and the facts of the case,”
and allowed a bill of exceptions. The jury returned a verdiet,
for the defendants, ahd the court, with the verdict and the
.evidence before it, gave judgment for the defendants, dismiss-
g the suit.

The plamntiff appealed to the Supreme Court of Louisiana,
which affirmed the judgment, and m its opimion recapitulated
the substance of the provisions of the statutes of Lousiana,
above quoted, the conveyances from the Commercial Bank to
the city of New Orleans 1 1868 -and from the city to the
plamtiff in 1877, and the ordinance, passed by the city couneil
in 1888, granting to the Louisiana Sugar Refining Company
permission to lay pipes from its factory to the Mississippi River,
and stated the question to be decided and the grounds of its
decision as follows:

“The question which arises, under such state of facts, is
simply, Whether the city of New Orleans had the mght to
grant the authority. If the city had such a right, the defend-
ant company has a right to exercise it.

“In orxder to determme that question, it 1s essential, first, to
ascertain what 1s the nature and extent of the pnwleoe ong-
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nally conferred by the State upon the Commer@al Bank, and
which passed to the city of New Orleans, by whom it was
afterwards transferred to the defendant [plaintiff] eompany,
corgamzed, as it was, by a charter which 1s explicit as fo its
prerogatives and responsibilities.”

“The mght conferred by the legislature in 1883, and con-
firmed m 1877, was not to draw Water from the river, nor was
it to lay pipes and conduits on the lands and streets of the city
of New Orleans. ‘It was the exclusive privilege of supplym°
the clf.v and its inhabitants with water drawn from. the river
by those means, the object 1 miew being, on account of bene-
fits derived by the city, the exclusion of all others, corporations
and individuals, from making a sumilar supply, in other words,
from selling and vending water.

“The Commercial Bank, m common with all the mhabitants
-of the city, possessed, independent of any legislative grant or
concesston, the right to draw water from the river for its own
purposes, and to supply the city and its inhabitants with it;
but it did not, any more than any of the imhabitants of the
city, have the right of laying the pipes and conduits necessary
to convey the water through or over any of the lands or streets
of the city, and to do so if required special authority, either
directly from the State, or from .its functionary, the city her-
self. The right which it did not possess. and which no other
inhabitant possessed, was the exclusive privilege of supplying
the city and its inhabifants for ever, or a limifted time, by
means of pipes and conduits lawd through the public soil.

“The-moment that privilege was conferred by the State on
the corporation, to supply the city and its inhabitants with
water from the river, through pipes and condunits which it was
anthorized to-lay through and over any of the lands or streets
of the city, all pregxisting, as well as all subsequently arising
rights, which could have otherwise been exercised, ceased to
be available, and competition for sueh supply became an abso-
iute legal mmpossibility.

“The right to that exclusive privilege, under the present
counstitution, 1s contested by the defendant, but it 1s entirely
out of place to consider whether it exists or not, as, under the.

t
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pleadings and the facts, the question of competition 1s not
at all at 1ssue.

“The city, of New Orleans does not claim to have conferred
on the defendant company, and that company does not claim
to have received from the city, the right or privilege of sup-
plying the city and its inhabitants with water by means of
pipes, conduits and hydrants.

“The city and the defendant company claim only that the
former had a right to grant, and the latter has that to enjoy,
the permission of laying pipes and conduits from the river to
its factory, for the sole purpose of supplymg itself with water
for its own purposes, and for no other.

“It cannot he doubted for an mstant that, as the city has,
under general laws and by her charfer, which emanates
divectly from the sovereign, the exclusive control and regula-
tion of her public lands, quays, streets and avenues, she had
the right of permitting the defendant company to lay pipes
and conduits across the quay and through the streets, from the
river to within its factory limits, for the purpose of supplying
itself with the water needed for its objects. Rev. Civil Code,
arts. 450, 458, 455, 457; Brown v. Duplesses, 14 La. Ann. 854;
Board of Ze’guzda,tion v. New Orleans, 32 La. Ann. 915.

«Tt is true, that section 18 of the charter of 1877 expressly
protects riparian or contiguous proprietors aganst & possible
effect of the excluswe puivilege granted ; but the provision there
found 1s not to be construed as one conferring a privilege or
right which otherwise would have had no existence. It 1s
indisputable, that such mparian or contiguous owners would,
mdependently of the declavations 1n section 18, have enjoyed
that right, which could, under no contingency, have thus been
abridged.

“They had clearly, not only the privilege, in common with
all others, to draw the runnmg water from the river for
domestic purposes, ad lavandum et potendum, but also, on prin-
ciple, that, without the need of a previous permission, of lay-
g pipes from the river to ther premises, to draw the water
necessary for their uge. The State and her functionaries—
political corporations— however have the right, m the exer-
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cise of the police power, of regulating the enjoyment of that
right, denymg or permitting if, according as public security
and good may or may not demand.

“If section 18 was designed for any practical object, it could
only have been to secure to the contiguous owners, beyond
the possibility of a doubt, their indisputable rights, subjecting
them, however, to the control of the municipal authorities,
as the improvident or careless exercise of such rights acrcss the
river bank and through the public street of a populous metrop-
olis might be attended with great calamitous consequences,
inflicting incalculable wrong and mjury.” 35 La. Ann. 1111.

A writ of error from this court was allowed by the Chief
Justice of the Supreme Court of Louisiana, upon the plaintifi’s
petition representing “that sad plamtiff set up to its charter
as a confract between it and sad. city of New Orleans and the
State of Lowsiana; and that the ordinance of sad city in
favor of saxd defendant, the Lowsiana Sugar Refining Com-
pany, was a wviolation -of said contract, which was protected
by the Constitution of the Unifed States, and said Supreme
Court 1 its decree mamtained the legality of said ordinance,
and decreed it to be no violation of said contract.”

Ay, J. R. Beckwith for plamtiff mn error.
HMr. 8. Teakle Wallis for defendant in error.

M. Justice Gray, after stating the case as above reported,
delivered the opimon of the court.

The plaintiff n its original petition relied on a charter from
the legislature of Lowsiana, which granted to it the exclusive
privilege of supplymg the city of New Orleans and its inhabi-
tants with water from the Mississippr River, but provided that
the city council should not be thereby prevented from granting
to any person “contiguous to the river” the prvilege of
laymg pipes to the miver for his own use. The only matter
complamed of by the plamtiff, as impairing the obligation of
the contract contamed m its charter, was an ordihance of the
city council, granting to the Lowsiana Sugar Refining Com-
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pany permission to lay pipes from the river to its factory,
avhich, the plaintiff contended, was not contiznous to the
river.

The Louisiana Sugar Refiming Company 1n its answer alleged
that its factory was contiguous to the river, that it had the
right as a riparian proprietor fo draw water from the river
for its own use, that its pipes were bemg laxd for its own- use
only, that the plamtiff had no exclusive privilege that would
impair such use of the water by the defendant company, and
that the rights and privileges claimed by the pluntiff would
constitute a monopoly and be therefore null and void.

The evidence showed that the pipes of the defendant com-
pany were bemng laid exclusively for the use of its factory, and
that no private ownership intervened between it and the river
- but only a public street, and a broad quay or levee, owned by
the city and open to the public, except that some large sugar
sheds, occupied by lessees of the city, stood upon it, and that
the tracks of a railroad were laxd across if.

The grounds upon which the Supreme Court of Lowsiana
gave judgment for the defendants appear by its opmion, which,
under the practice of that state, is strictly part of the Tecord,
and has always been so considered by this court on writs
of error, as well under the Judiciary Act of 1789, which
provided that “no other error shall be assigned or regarded
as a ground of reversal than such: as appears on the face of the
record,” as under the later acts, in which that provision is
omitted. .Acts of September 24,1789, c. 20, § 25, 1 Stat. S6;
February 5, 1867, c. 28, § 2, 14 Stat. 386, Rev. Stat. § 709;
Almonester v. Kenton, 9 How. 1, 9; Grand Guif Railroad v.
BMarshall, 12 How. 165; Cousin v. Blanc, 19 How. 202;
Delmas v. Insurance Co., 14 Wall. 661, 663, 667 ; Crossley v.
New Orleans, 108 U. 8. 1055 Crescent City Co. v. Buichers
Tnion Co., 120 T. 8. 141, 146.

That opimion, as printed m 35 La. Ann. 1111, and fn the
record before us, shows that the grounds of the judgment were,
that the right conferred by the legislature of the State upon
the Commercial Bank by its charter in 1833, and confirmed to
the plamtiff by its charter m 1877, was the exclusive privilege
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of supplyng the city and ifs mhabitants with water by means
of pipes and conduits through the streets and lands of the
city ; that by the general law of Lowsiana, independently of
anything 1 those statutes, riparian or contignous propriefors
had the nght of laying pipes to the river to draw the water
necessary for their own use, subject to the authority of the
State and the city, mn the exercise of the police power, to
regulate this right, as the public security and the public good
might require, that section 18 of the plaintifi’s charter had
no ofher object than to secure, beyond the possibility of doubt,
this might of the contiguous owners and the countrol of the
mumeipal authorities; and that the city was authorized fo
permit the defendant company to.lay pipes across the quay
and through the streets from the river to its factory, for the
purpose of supplying it with water for its own use.

The Constitution of Lomsiana of 1879 does provide, in article
258, that “the monopoly features m the charter of any cor-
poration now existing 1n the State, save such as may be con-
tamed in the charters of railroad compames, are hereby
abolished.” But the opmion of the Supreme Court of the
State shows that it thought it unnecessary and “entirely out
of place” to consider the effect of that provision upon the
exclusive privilege of the plaintiff; and it was not suggested,
either 1n the petition for the writ of error, or m the assignment
of errors, or in any of the briefs filed m this court, that any
effect was given by the judgment of the State court to that
provision of the Constitution of the State.

The only grounds, on which the plamtiff m error attacks
the judgment of the State court, are that the court erred m its
copstruction of the contract between the State and the plam-
titf, contained 1n the plamtiff’s charter; and mm not adjudging
that the ordinance of the city council, granting to the defend-
ant company permission to lay pipes from its factory to the
river, was void, because it mmpawed the obligation of that
contract.

The arguments at the bar were principally divected to the
question whether upon the facts proved the factory of the
defendant company was contiguous to the river. Bub that 1s
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not a question which this.court upon this record 1s authorized
to consider.

This being a writ of error to the highest court of a State, a
federal question must have been decided by that court agawmnst
the plamtiff m error; else this court has no jurisdiction to
review the judgment. As was said by Mr. Justice Story, fifty
years ago, upon a full review of the earlier decisions, “it 1s
sufficient if it appears by clear and necessary mtendment that
the question must have been raised, and must have been
decided in order to have mduced the judgment,” and “if 1s
not sufficient to show that a question might bhave arisen or
been applicable to the case, unless it 1s further shown, on the
record, that it did arise, and was applied by the State court fo
the case.” Crowell v. Randall, 10 Pet. 868, 898. The rule
so laxd down has been often. affirmed, and constantly acted
on. Grand Guilf Railroad . ﬂ[ars]zall 12 How 165, 167;
Bridge Proprictors v. Hoboken Co., 1 Wall. 116, 143, :S'z‘eznes
v Franklin County, 14 Wall. 15, 21. In Klinger v Mlissourt,
13 Wall. 257, 263, Mr. Justice Bradley declared the rule to be
well settled that “where it appears by the record that the
judgment of the State court might have been based either upon
a law which would raise a question of repugnancy to the Con-
stitution, laws, or treaties of the United States, or upon some
other independent ground, and it appears that the court did,
in fact, base its judgment on such independent ground, and
not on the law raising the federal question, thus court will not
take jumsdiction of the case, even though it mught think the
position of the State court an unsound one.” .And i many
recent cases, under § 709 of the Revised Statutes, this court,
speaking by the Cluef Justice, has reasserted the rule, that to
give it jurisdiction of a writ of error to a State cowrt, it must
appear affirmatively, not only that a federal question was pre-
sented for decision to the lughest court of the State having jur-
1sdiction, but that “its decision was necessary to the determu-
nation of the cause, and that it was actually deaded, or that
the judgment as rendered could not have been given without
deciding it.” Brown v. Atwell, 92 U. S. 327; szz:ens Bank
v. .Ban?c of Liquedation, 98 U. S. 140, C%outeaz, v. Gibson,
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111 T. 8. 200; Adums County v. Burbingion & Missours
Railroad, 112 U. 8..123; Detroit Railway v. GQuithard, 114
U. S. 133,

In order to come within the provision of the Constitution of
the United States which declares that no State shall pass any
law impairing the obligation of contracts, not only must the
obligation of a contract have been impaired, but it must have
been impaired by a law of the State. The prohibition is
aimed at the legislative power of the State, and not at the
decisions of its courts, or fthe acts of administrative or ex-
ecutive boards or officers, or the doings of corporations or
individuals.

This court, therefore, has no jurisdiction to review a judg-
ment of the highest court of a State, on the ground that the
obligation of a contract has been- 1mpaired, unless some legis-
lative act of the State has been upheld by the judgment soutrht
to be remewed. The general rule, as applied to this class of
cases, has been clearly stated 1 two opimons of this court,
delivered by Mr. Justice Miller. “It must be the Constitution
or some Jaw of the State, which impairs the obligation of the
contract, or which is otherwise m conflict with the Constitu-
tion of the United States; and the decision of the State court
must sustain the law or constitution of the State, in the matter
m which the conflict 1s supposed to-exist; or the case for this
court does not avise.” Railroad Co. v. Rock, 4 Wall. 17%,
181. “'We are not authorized by the Judiciary Act to reviéw
the judgments of the State courts, because their judgments
refuse to give effect to valid contracts, or because those judg-
ments, 1 thelr effect, impair the obligation of contracts. If
we did, every case decided 1 a State court could be brought
here, Where the party setting up a contract alleged that the
court had taken a different wiew of its obligation to that which
he held” Anoz v. Frxchange Bank, 12 Wall. 379, 883.

As later decisions have shown, it 1s not strictly and literally
true, that a law of a State, in order to come within the consti-
tufional prokibition, must be either 1n the form of a statute °
enacted by the legislature m the ordinary course of legislation,
or in.the form of a constitution established by the people of
the State as thewr fundamental law.
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In Williams v. Bruffy, 96 U. S. 176, 188, it was said by
My, Justice Field, delivering judgment, “ Any enactment, from
whatever source originating, to which a State gives the force
of law, is a statute of the State, within the meaning of the
clause cited relating to the junsdiction of this court;” (Rev.
Stat. § 709;) and it was therefore held that a statute of the so
called Confederate States, if enforced by one of the States as
its law, was within the prohibition of the Counstitution.

So a by-law or ordinance of a mumeipal corporation may be
such an exercise of legislative power delegated by the legisla-
ture to the corporation as a political subdivision of the State,
having all the force of law within the limits of the municipal-
ity, that it may properly be considered as a law, within the
meanmng of this article of the Constitution of the United
Stastes.

For instance, the power of determmning what personms and
property shall be taxed belongs exclusively to the legislative
branch of the government, and, whether exercised by the legis-
lature itself, or delegated by it to a mumeipal corporation, 1s
strictly a legislative power. United States v. New Orleans,
98 U. S. 381, 892; Meriwether v. Qarrett, 102 U. S. £712. Ac-
cordingly, where the city council of Charleston, upon wlhich
the legislature of South Carolina, by the city charter, had con-
ferred the power of taxing persons and property within the’
city, passed ordinances assessing a tax upon bounds of the city,
and thus dimumshing the amount of interest which it had
agreed to pay, this court held sach ordinances to be laws 1m-
pairmg the obligation of contracts, for the reason that the city
charter gave limited legislative power to the city council, and,
when the ordinances were passed under the supposed authority
of the legislative act, thewr provisions became the law of the
State. Murray v. Charleston, 96 U. S. 432, 440. See also
Home Ins. Co. v. City Council of Augusta, 93 U. S. 116.

But the ordinance now m question mvolved no exercise of
legislative power. The legislature, 1n the charter granted to
the plaintiff, provided that nothmmg theremn should “be so con-
strued as to prevent the city council from granting to any per-
son or persons, contiguous to the river, the privilege of laying
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pipes to the river, extlusively for his or their own use.” The
legislature itself thus defined the class of persons to whom, and
the object for which, the permission might be granted. All that
was left to the city council was the duty of determming what
persons came within the definition, and how and where they
mght be permitted to lay pipes, for the purpose of securing
thewr several mghts to draw water from the river, without
unreasonable mterfering with the conyement use by the pub-
lic of the lands and highways of the city. The rule was estab-
lished by the legislature, and its execution only committed to
the mumeipal authorities. The power conferred upon the city
council was not legislative, but admmstrative, and might
equally well have been vested by law in the mayor alone, or
any other officer of the city. Railroad Co. v. Ellerman, 105
T. 8. 166, 172, Day v. Green, 4 Cush. 438, 438. The perms-
sion granted by the city council to the defendant company,
though put m the-form of an ordinance, was m effect but a
license, and not a by-law of the city, still less a law of the
State. If that license was within the authority vested m the
city council by the law of Lowsiana, it was valid; if it tran-
scended that anthority, it was illegal and void. But the ques-
tion whether it was lawful or unlawful depended wholly on
the law of the State, and not at all on any provision of the
Constitution or laws of the United States.

The cases of Vew Orleans Waterworks v. Rivers, 115 T. 8.
674, and St. Tammany Waterworks v. New Orleans Water-
works, 120 U. 8. 64, on which the plamtiff relied m support of
its Dbill, were essentially different from the case at bar. In
each of those cases, the validity of the article of the Constitu-
tion of 1879 abolishing monopolies was drawn 1 question by
the bill, and relied on by the defendants. Rivers did not con-
tend that Ins property was contiguous to the river. The St.
Tammany Waterworks Company had been imecorporated since
the New Orleans Waterworks Company, under a general
statute of ‘the State, for the purpose of supplying the whole
city and its mhabitants with water. And both those cases
were appeals from the Circuit Court of the United States,
upon which $his court was not restricted to the consideration
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of federal questions decided below, but had junsdiction to
determme the whole case.

The difference m the extent of the jurisdiction of this court
on writ of error to the highest court of a State, and on appeal
from a Circuit Court of the United States —as affected by the
ground of the decision of the court below —is illustrated by
the cases of contracts payable mn Confederate currency, or
made m consideration of loans of Confederate currency, dur-
ing the war of the rebellion, and by the cases of promissory
notes given before that war for. the price of persons sold as
slaves.

In Thorington v. Smith, 8 Wall. 1, this court, reversing a
judgment of the Circuit Court of the United States m Alabama,
held that a contract for the payment of money in Confederate
currency was not unlawful. Like decisions have often been
made in later cases brought here from the Circuit Courts of
the United States. Planters Bank v. Uniton Bank. 16 Wall.
488, 497; Confederate Note Case, 19 Wall. 548, Wilmington
& Weldon -Railroad v. King, 91 U. S. 8; Cook ~v. Lillo, 103
U. 8. 792. Yet in Bethel v. Demaret, 10 Wall. 537, where a
suit on a mortgage to secure the payment of promissory notes
given for a loan of Confederate currency. had been dismmssed
by the Supreme Court of Louisiana, on the ground that the
notes and mortgage were nullities, because the Confederate
currency, which constituted the consideration, was illegal by
the general law of the State, this court dismissed the writ of
error, because no statute of the State was drawn m question.
And n Bank of West Tennesseev. Citizens’ Bank of Louisiana,
13 Wall. 432; S. €. 14 Wall. 9 ; where the Supreme Court of
Louisiana, affirmmng a judgment rendered by an inferior cours
of the State before the adoption of article 127 of the State
Constitution of 1868, by which “all agreements, the considera-
tion of which was Confederate money, notes or bonds, are null
and void, and shall not be enforced by the courts of this state,”
dismissed a suit to recover money payable m Confederite
notes, basing its judgment both upon that article of the Con-
stitution and npon adjudications m that sate before its adop-
tion, this court, speaking by Mr. Justice Swayne, dismissed
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a writ of error, and said “The result 1 this case would have
been necessarily the same if the Constitution had not contamned
the provision m question. Tlis brings the case within the
anthority of Bethel v. Demaret,” above cited. In another case
at the same term; the disposition by this court of the case
of Bank of West Tennessee v. Citizens Bank of Louiswuna
was thus explamed by Mr. Justice Miller: “ Asitwas apparent
from the record that the judgment of the court of origmal
jurisdiction was rendered before that article was adopted, we
could not entertamn jurisdiction when the decision m that par-
ticular pont was placed on a ground which existed as a fact
and was beyond-our control, and was sufficient to support the
judgment, because another reason was given which, if it had
been the only one, we could review and mught reverse.”
Delmas v. Insurance Co., 14 Wall. 661, 666. In Delmas v.
Insurance Co. just cited, where the judgment of the Lowsiana
court was put wholly upon that article of the Constitution,
this court therefore took jumsdiction, and reversed the judg-
ment, but saxd that where a decision of the highest court of a
State, “whether holding sucll eontract valid or-void, 1s made
upon the general principles by which courts determine whether
a considerafion 1s good or bad on principles of public policy,
the decision 1s one we are not anthorized to review.” And in
Tarver v. Keack, 15 Wall. 67, as well as m Dugger v. Bocock,
104 TU. 8. 596, 601, the proposition thus stated was affirmed,
and was acted on by dismissing a writ of error to a State court.
So m Stevenson v. Williams, 19 Wall. 572, where a judgment
of the Supreme Court of Lowsiana, annulling a judgment of a
lower court, on the ground that the promissory notes on which
it vvas rendered had been given for a loan of Confederate
money, was brought here by writ of error, this court, spealing
by Mr. Justice Field, after disposing of a distinct federal ques-
tion, and observing that the aforesaid ground would not be
deemed, 1 a federal court, sufficient to set aside the judgment,
said “But the ruling of the State court, i these particulars,
however erroneous, 1s not subject to review by us. It presents
no federal question for our examimation. It conflicts with no
part of the Constitution, laws or treaties of the United States.
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Had the State court refused to -uphold the judgment because
of the provision 1 the Constitution of the State, subsequently
adopted, prohibiting the enforcement of contracts founded
upon Confederate money, a federal quesfion would have been
presented. -That provision, however, does not appear to have
caused the ruling.” 19 Wall. 576, 577. Those cases clearly
establish that, on a writ of error to a State court, this court
had jurisdiction to review and .reverse the judgment, if that
judgment was based wholly upon the State Constitution; but
that if it was based on the previous law of the State, this court
had no jurisdiction to review if, although the view taken by
the State court was adverse to-the miew taken by this court in
earlier and later cases commg up from a Circuit Court of the
United States.

In actions brought upon promissory notes.given for the
purchase of slaves before the war, the same distinction has
been maintained. The Constitutions adopted in 1868, by the
States of Arkansas, Georgia and Louisiana respectively, pro-
vided that the courts of the State should not enforce any
contract for the purchase or sale of slaves. In Osborn v.
WNicholson, 13 Wall. 654, a. judgment rendered for the defend-
ant by the Circuit Court of the United States for the District
of Arkansas, in an actioli on a promissory note for the pur-
chase of a slave, was reversed, because this court was of -opm-
ion that the contract was valid at the time when it was made,
and therefore its obligation was impaired by the subsequent
constitution. For like reasons, this court, m. Tzie v. Hart,
13 Wall. 646, reversed a sumilar judgment rendered by the
Supreme Couwrt of the State of Georgia, and based upon the
provision of its constitution. But in Palmer v. Marston, 14
Wall. 10, where the Supreme Couwrt of Lowstana, in a similar
action, had placed its yjudgment for the defendant upon the
law of the State, as established and acted upon before the
adoption cf the Constitution of 1868 and since adhered to, and
had declined to pass upon the guestion whether the provision
of that constitution was valid or invalid as an act of legisla-
tion and in relation to the article of the Constitution of the
United States against mmparing the obligation of contracts,
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because it was unnecessary and could have no practical intiu-
ence upon the resuli, this court dismissed a writ of. error, for
want of jurisdiction, saymg+ “It thus appears that the pro-
wision of the State constitution upon the subject of slave con-
tracts was m no wise drawn in question. The decision was
governed by the settled principles of the jurisprudence of the
State. In such cases this court has no power of review”
“Substantially the same question arose in Bank of West
Tennessee v. Citizens Bank of Lowesiana, heretofore decided.
The writ of error was dismissed for want of jurisdiction. The
same disposition must be made in this case.”

These cases are quite mn harmony with the line of cases,
begmning before these were decided, 1n which, on a writ of
error upon a judgment of the highest court of a State, giving
effect to a statute of the State, drawn m question as affecting
the obligation of a previous contract, this court, exercising its
paramount authority of determming whether the statute up-
held by the State court did mmpair the obligation of the pre-
vious contract, 1s not concluded by the opmon of the State
court as to the validity or the construction of that contract,
even if contaned m a statute of the State, but determines for
itself what that contract was. Leading cases of that class are
Bridge Proprictors v. Hoboken Cp., 1 Wall. 116, in which the
State court affirmed the validity of a statute authorizing a
railway wiaduct to be built across a river, which was drawn
m question as impairing the obligation of a contract, pre-
viously made by the State with the proprietors of a bridge,
that no other bridge should be built across the river; and
cases m which the State court affirmed the validity of a
statute, 1mposing taxes upon a corporation, and drawn 1n
question as imparing the obligation of a contract in a pre-
vious statute exempting it from such taxation. State Bank v.
Hnoop, 16 How 369, Ohwo Life Ins. & Trust Co. v. Debolt,
16 ow. 416, dlechanies & Traders Bank v. .Debolt, 18
How 880, Jeferson Branch Bank v Skélly, 1 Black, 436,
New Jersey v Tard, 95 U. S. 104, Meopphes & Charleston
Railroad v. Gawnes, 97 U. 8. 697, 109, University v. People,
99 T. 8. 809, ZLouiswille & Nashville Railroad v. Palmes,
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109 TU. S. 2443 Memplis Gas Co. v. Shelby County, 109 U. S.
898; Vicksburg de. Railroad v. Dennes, 116 U. S. 665. In
each of those cases, the State court wpheld a mght claimed
under the later statute, ard could not have made the decision
that it did without upholding that right ; and thus gave effect
to the law of the State drawn in question as impamring the
obligation of a contract.

The distinction bebween the two classes of cases—those mn
which the State court has, and those in which it has not,.given
effect to the statiite drawn m question as impairing the obliga-
tion of a contract — asaffecting the consideration by this court,
on writ of error, of the frue construction and effect of the
previous contract, 1s clearly brought out in Hennebec Railrond
v. Portland Roilroad, 14 Wall. 23. That was a writ of exror
to the Supreme Judicial Court of Mame, m which a foreclos-
ure, under a statute of 1857, of a railroad mortgage made in
1852, was contested upon the ground that it impaired the
obligation of the contract, and the parties agreed that the
opinion of that court should be considered as part of the
record. Mr. Justice Aliller, m delivering judgment, after
stating that it did appear that the question whether the
statute of 1857 impaired the obligation of the mortgage con-
tract “was discussed m the opmon of the court, and that the
court was of the opimon that the statute did not 1mpair the obli-
gation of the contract,” said: “If this were all of the case, we
should undoubtedly be bound m this court fo mqure whether
the act of 1357 did, as construed by that court, mpair the obli-
gation of the contract. Bridge Propretors v. Hoboken Co., 1
Wall 116. But a full examimation of the opimion of the court
shows that its judgment was based upon the ground that the
foreclosure was valid, without reference to the statute of 1857,
because the method pursued was 1 strict conformity to the
mode of foreclosure authorized, when the centract was made, by
the laws then in existence. Now, if the State court was nght in
therr view of the law as it stood when the contract was made,
it is obvious that the mere fact that a new law was made does
not 1mparr the obligation of the contract. And it 1s also clear
that we cannot inquire whether the Supreme Court of Maine
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was right in that opmion. Here 1s, therefore, a clear case of
a sufficiept ground on which the validity of the decree of the
State court conld rest, even if it had been 1n error as to the
effect of the act of 1857 1 impairing the obligation of the con-
tract. And when there 1s such distinet and sufficient ground
for the support of the judgment of the State court, we cannot
take jurisdiction, because we could not reverse the case, though
the federal question was decided erroncously i the court
below against the plamtiff i error. f2sctor v. Ashiey, 6 Wall.
1492; Klinger v. Missouri, 18 Wall..257; Stcines v. Franklin
County, 1%+ Wall. 15. The writ of error must therefore be
dismissed for want of jurisdiction.” 14 Wall. 25, 26.

The result of the authorities, applying to cases of contracts
the settled rules, that i order to give this court jurisdiction of
a wrib of error to a State court, a federal question must have
been, expressly or mn effect, decided by that court, and, there-
fore, that when the record shows that a federal guestion and
another question were presented to that court and its decision
turned.on the other question only, this court has no -jurisdic-
Pon, may be summed up as follows: When the State court
decides against a might claimed under a coniract, and there
was no law subsequent to the contract, this couri clearly has
no jurisdiction. When the existence and the construction of a
contract are undisputed, and the State court upholds a subse-
quent law, on the ground that it did no$ 1mpair the obligation
of the admitted contract, it 1s equally clear that this court bas
jurisdiction. "When the State court. holds thaf there was a con-
tract conferrmg certain rights, and that a subsequent law did
not mmpair those rights,.this court has jurisdiction to consider
the true construction of the supposed contract, and, if it 1s of
opinion that it did not confer the nghts affirmed by the State
court, and therefore its obligation was not impared by the
subsequent law, may on that ground affirm the judgment.
So, when the State cowrt upholds the subsequeat law,
on the ground that the contract.did not confer the right
claxmed, this court may nquire whether the supposed con-
tract did give the right, becaunse, if it did, the subsequent
law cannot be upheld. DBut when the State cowrt gives no
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effect to the subsequent law, but decides, on grounds indepen-
dent of that law, that the right claimed was not conferred by
the contract, the case stands just as if the subsequent law had
not been passed, and fhis court has no jurisdiction.

In the present case, the Supreme Court of Lowsiana did
not, and the plaintiff i error does not pretend that it did,
give any effect to the provision of the Constitution of 1879
abolishing monopolies. Its judgment was based wholly upon
the general law of the State, and upon the construction and
effect of the charter from the legislature to the plamtiff com-
pany, and of the license from the city council to the defendant
company, and m no degree upon the Constitution or any law
of the State subsequent to the plamtiff’s charter. The case
cannot be distinguished 1 prineiple from the cases above cited,
in which writs of error to State conrts have been dismissed for
want of Jurisdiction. .As was said m Bank of West Tennessee
v. Citizens Bank of Louisiana, above cited, “The result m
this case would have beeu necessarily the same if the Consti-
tution had not contained the provision m question.”

rit of ervor dismissed for want of jursdiction.

KREIGER ». SHELBY RAILROAD COMPANY and
Ofthers.

SAME apd Others ». SAME and Others.
SAME and Another v. SAME and Others.

ERROR TO THE COURT OF APPEALS OF THE STATE OF KENTUCOKY.
Nos, 948, 949, 950, Submitted December 12, 1837. — Declded March 19, 1888.

Upon & writ of error to the highest court of a State, under Rev. Stat. § 709,
the opimon of that court, recorded as required by the statutes of the
State, may be examined by this court to ascertan the ground of the
judgment.

Statutes of o State anthorzed a distriet m a county, defined by exact boun-
darles, to determine by the vote of its inhabitants to subscribe for stock



